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September 11, 2006       Washington Mutual 
 
 
 
 
 
 
Loan Number 
Property Address: 
 
WE ARE A DEBT COLLECTOR.  THIS IS AN ATTEMPT TO COLLECT A DEBT, AND ANY 
INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE. 
 
Dear Mortgagor(s): 
 
We have received your request for Loss Mitigation consideration.  We will need the information 
outlined on the enclosed requirements sheet before we can give your request further 
consideration. 
 
Please submit your completed package to: 
 

Washington Mutual Bank 
Attn: Default Alternatives 

Mailstop: N070206 
19850 Plummer Street 
Chatsworth, CA 91311 

 
You may also submit your completed package via fax to: 
 

(818) 775-2146 
 
Normal delinquency servicing will continue until the transaction has been approved and closed.  
(PLEASE BE AWARE THAT ALL INCOMPLETE PACKAGES WILL DELAY YOUR REQUEST.) 
 
Should you have additional questions, please contact the Default Alternatives Department at 1-
866-244-1369 (option 1) or via email at HOA@WAMU.NET. 
 
Sincerely, 
 
 
Default Alternatives Department 
 

 
 
Asset Recovery 

P.O. Box 24XX 
Chatsworth, CA  91313-9717 
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Assistance Consideration Requirements 
 
Borrowerôs Name: _________________________   Loan Number: ___________________ 
 
In order to apply for assistance, you will need to provide us with all of the following information.  
It is very important to send a complete package because missing information will delay the 
processing of your request.  Please check off each item below as you complete it and/or gather 
it for your package. 
 
Please allow one to two weeks for processing of Modification requests, and two to three weeks 
for processing of Short Sale or Deed in Lieu requests. 
 
Please attach this page to the front of your completed request package: 
 
Ã Explanation of Financial Hardship (enclosed) ï This form allows you to explain in detail 
the reason behind your current financial situation.  IN addition to filling out this form, youôll 
need to provide verification of your hardship claim, such as medical bills, death certificate, 
unemployment stubs, divorce decree, etc.  If there is more than one borrower applying for 
assistance, each person needs to complete a separate form. 

Ã Financial Worksheet  (enclosed) ï Information for both borrower and co-borrower, if there 
is one, must be included when completing this form. 

Ã Copies of recent payroll stubs ï Please provide copies of pay stubs for the month most 
recently worked for both borrower and co-borrower, if there is one. 

Ã Copies of most recent Federal Income Tax return (if self-employed) ï Please provide 
copies of original signed and dated tax returns, including all schedules, for the most recent 
tax year for both borrower and co-borrower, if there is one.  If you have not yet filed last 
yearôs return, you must provide verification of your extension to file. 

Ã Copies of your most recent Bank statements ï Please provide copies of your most 
recent monthly statements for all your accounts (checking, savings, money markets, CDs, 
etc.)  Please include all pages of each statement. 

 
If you are applying for Short Sale or Deed in Lieu consideration, please also provide: 
 
Ã Copy of Sales Contract ï Must be signed by both our borrowers as the seller and the 
buyer.  The buyer cannot be a member of the sellerôs immediate or extended family.  
Please be aware that we may require additional proof of the sale. 

Ã Estimate of Closing Costs (if applicable) ï Please provide a detailed breakdown of all 
projected closing costs in the form of an estimated HUD 1 or Good Faith Estimate.  The 
maximum allowable Realtorôs fee is 5% if there are separate listing and selling agents or 
3% for a dual agency agreement. 

Ã Letter from Bankruptcy Court (if applicable) ï Please provide a copy of the motion to 
release Bankruptcy, Notice of Dismissal, or Authorization from the Trustee to sell the 
property. 

Ã Contact Person ï Name and number of person to be contacted for access to the property. 

 
Please note:  If a Short Sale or Deed in Lieu request is approved, no contributions or 
credits will be given to any junior liens. 
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Explanation of Financial Hardship 
 
As we consider your request for assistance, it is important that we fully understand your current 
financial situation and the hardship you are experiencing. 
 
Please complete this form by checking the appropriate reason or reasons for your hardship, 
then providing a detailed explanation for each.  If you have documentation that supports your 
explanation, please include it with this form when you return it to us. 
 
Iôm having problems making my monthly payment due to financial difficulties. 
 
I believe my situation is: ______ Temporary  ______ Permanent 
 
My financial difficulties are the result of (check all that apply): 
 
Ã Unemployment (start date __________ end date __________) 

Explain:________________________________________________________________
______________________________________________________________________ 
 

Ã Excessive Financial Responsibilities 
Explain:________________________________________________________________
______________________________________________________________________ 
 

Ã Illness (start date __________ end date __________) 
Explain:________________________________________________________________
______________________________________________________________________ 
 

Ã Reduction in income (start date __________ end date __________) 
Explain:________________________________________________________________
______________________________________________________________________ 
 

Ã Death (Date of death __________) 
Explain:________________________________________________________________
______________________________________________________________________ 
 

Ã Other 
Explain:________________________________________________________________
______________________________________________________________________ 
 

If there is a third party, that has information to support your claim, please provide their name 
below. 
 
Third-Party Release Disclosure 
I authorize the following individual(s) to release/discuss information relating to my account. 
 
 Name(s) of individual(s)_____________________________________________ 
 
 
________________________       ________________________         _____________ 
 Borrower Printed Name         Borrower Signature        Date 
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BORROWER FINANCIAL INFORMATION 
Loan Number: ______________________ 

 
Part A: Borrower Information 

Borrower Name: Social Security 
Number. 

Co-Borrower Name: Social Security No. 

Mailing Address: Home Number: Mailing Address: Home Number: 

Alternative/Cell 
Number: 

Alternative/Cell 
Number: 

Employer Name: Position: Employer Name: Position: 

Employment Dates: (from-to) Annual Salary: Employment Dates: (from-to) Annual Salary: 

Part B: Borrower References 

Reference #1 Reference #2 

Name: Home Number: Name: Home Number: 

Address: 
 
Relationship to Borrower: 

Address: 
 
Relationship to Borrower: 

Part B: Borrower Income 

BORROWER CO-BORROWER 

Net Monthly Salary/Wages (after tax)  Net Monthly Salary/Wages (after tax)  

Overtime Wages  Overtime Wages  

Commissions/Bonuses (how often paid)  Commissions/Bonuses (how often paid)  

Social Security Payments  Social Security Payments  

Disability (  ) Short Term  (  )  Long Term (check one)  Disability (  ) Short Term  (  )  Long Term (check one)  

Other Income (Interest, rental, trust, etc.)  Other Income (Interest, rental, trust, etc.)  

Alimony/Child Support  Alimony/Child Support  

Unemployment Income  Unemployment Income  

TOTAL NET MONTHLY INCOME  TOTAL NET MONTHLY INCOME  

Part C: Expenses and Assets 

Monthly Mortgage Payment  Cash  

Property Taxes (monthly, quarterly, yearly)  All Checking and Savings accounts  

Homeownerôs Insurance (monthly, quarterly, yearly)  Certificates of Deposits (CDs)  

Maintenance on primary home (gardening)  Stocks/Bonds/Mutual Funds  

Other mortgagor  All Retirement Assets (401Ks/IRA, etc.)  

Car Payments  Other  

Other/Loans (Student/Personal, etc.)  TOTAL LIQUID ASSETS  

Credit Cards (combined min monthly payment)    

Alimony/Child Support/Child Care/Dependent Care    

Gas/Water/Electricity/Utilities/Telephone    

Cell Phone Expense    

Auto Insurance & Expenses    

Monthly Medical expenses (uninsured)    

Groceries    

Personal Expenses (Dry cleaning, Clothes, etc.)    

Cable TV/Internet    

Entertainment/Spending Money (Movies, vacations, etc.)    

HOA Fees    

Other monthly expenses (specify source & amount)    

TOTAL PERSONAL MONTHLY EXPENSES  Deficit/Surplus  

 
Part D: Acknowledgement 
I certify that the information stated above is true, and is an accurate account of my financial condition. 

 
 
 
_____________________________       _____________________________      
 Borrower Printed Name          Borrower Signature   
 
  
_____________________________       _____________________________      
 Co-Borrower Printed Name         Co-Borrower Signature   
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Home Equity Sales Contracts 

Member Legal Services 

Tel  213.739.8282 

Fax  213.480.7724 

September 16, 2005 (revised) 

 
Copyright© 2005, CALIFORNIA ASSOCIATION OF REALTORS® (C.A.R.) Permission is granted to C.A.R. members only to reprint 

and use this material for non-commercial purposes provided credit is given to the C.A.R. Legal Department. Other reproduction or 

use is strictly prohibited without the express written permission of the C.A.R. Legal Department. All rights reserved.  

Table of Contents 

I. Introduction  
II. Legislative History  

III. Definitions  
IV. Legal Effects  
V. Exemptions from the Home Equity Sales Contract Law  
VI. Agency Selection and Safeguards  

I.    Introduction 
A general understanding of the sale of a residence in foreclosure is essential for any real estate 
professional who handles residential properties. 
 
The primary purpose of this memorandum is to assist the real estate licensee in adequately and 
safely representing the seller and the buyer of a residence in foreclosure, and to present the 
licensee with a working knowledge of general concepts for dealing with such situations. The 
highly technical forms, precise language, and exacting notice requirements mandated by law 
are not included here. 
 
Whenever in doubt of their individual circumstances, readers should seek the advice of an 
attorney for legal advice in this highly technical area. 
 
II.  Legislative History 
Beginning in 1979, the California legislature enacted laws which sought to curb, under 
circumstances the legislature considered unscrupulous and fraudulent, business practices of 
certain individuals and firms (equity purchasers) who acquired homes in foreclosure from the 
owners (equity sellers). These laws were amended in 1990, 1997 and 2003.  These 
transactions are entitled "Home Equity Sales Contracts," and the requirements are codified in 
California Civil Code Sections 1695 - 1695.17 ("Code") to strictly regulate the activities of an 
equity purchaser and his/her/their "representatives." 
 

Q 1.  Why did the legislature enact these laws? 

A   These laws were enacted in response to practices that occurred in connection with sales of 

property in foreclosure. Although a variety of schemes were used, the results of such practices 
were generally the same. For example, loans, offers of services or sales contracts often 
involved an unsophisticated homeowner under financial duress signing complex documents with 
contractual terms which were financially impossible to meet. They frequently included 
transferring title to the equity purchaser at the same time as the contract was signed, giving the 

http://www.car.org/index.php?id=MTUyMg==#Int
http://www.car.org/index.php?id=MTUyMg==#Leg
http://www.car.org/index.php?id=MTUyMg==#Def
http://www.car.org/index.php?id=MTUyMg==#Lega
http://www.car.org/index.php?id=MTUyMg==#Exe
http://www.car.org/index.php?id=MTUyMg==#Age
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seller no opportunity to consider the transaction. Sometimes, by way of clandestine financial 
structuring or by hidden transfer language, the homeowner's equity and/or title was mistakenly 
transferred without the owner's intention to do so. The ultimate result was that the homeowner 
lost his/her property and/or equity to these unscrupulous individuals. 

 
Q 2.  What is the intent and purpose of Home Equity Sales Contracts law? 

A   The intent and purpose of this law is to: 

¶ Provide homeowners with information necessary to make informed, intelligent sales 
decisions;  

¶ Require written sales agreements;  
¶ Safeguard the public against deceit and financial hardship;  
¶ Insure fair dealing in the sale and purchase of homes in foreclosure;  
¶ Prohibit misleading representations;  
¶ Restrict unfair contractual terms;  
¶ Provide homeowners reasonable opportunity to rescind sales to equity purchasers; and  
¶ Protect homeowners' equity.   

(Cal. Civ. Code § 1695.) 
 
III. Definitions 
 

Q 3.  What is a Home Equity Sales Contract? 

A   Basically, a Home Equity Sales Contract is any contract of sale between an equity 

purchaser and an equity seller of a residence in foreclosure.   However, see the exemptions in 
Question 17.  (Cal. Civ. Code § 1695.1(e).) 
 

Q 4.  In the above general definition, the word contract has been emphasized. Why is 

that? 

A   The Code defines a Home Equity Sale Contract in very particular manner. This contract is 

defined as any contract, agreement, or arrangement, or any term thereof between an equity 
purchaser and equity seller incident to the sale of a residence in foreclosure. However, the 
Code additionally defines an equity contract as any offer incident to the sale of a residence in 
foreclosure between these parties.  (Cal. Civ. Code § 1695.1(e).) 
 

Q 5.  Why would a mere offer be given the same protection as a contract? 

A   Here again, the Code provides a far-reaching special protection to residential owners in 

foreclosure. Even before entering into a traditional contract, it is unlawful for any person to 
initiate or negotiate a sale of a residence in foreclosure to an equity purchaser if the person 
takes unconscionable advantage of the seller.  (Cal. Civi. Code § 1695.13.) 
 

Q 6.  Who is an equity purchaser? 

A   An equity purchaser is defined as any person who acquires title to any residence in 

foreclosure unless covered by one of the exemptions shown in Question 17 (Cal. Civ. Code § 
1695.1(a)).  However, the court of appeal has found this law to apply only to owners/victims who 
live in the residence subject to foreclosure.   (In re Phelps , 93 Cal. App. 4th 451 (2001).) 

 
Q 7.  Exactly what is a "residence in foreclosure"? 

A   A residence in foreclosure means residential real property consisting of one to four family 

dwelling units one of which the owner (seller) occupies as his or her principal place of 
residence, and against which there is an outstanding notice of default properly recorded (Cal. 
Civ. Code § 1695.1(b)). 
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IV.  Legal Effects 
 

Q 8.  How do these laws impact the equity purchaser? 

A   These laws require precise and exact conduct of the equity purchaser and various detailed 

written provisions.  Briefly, the time period in which the seller must be allowed to rescind with no 
penalty and acts required by the equity purchaser before the right of cancellation has fully 
lapsed, are as follows: 

¶ Allow equity seller up to five full business days after signing any equity contract or up to 
8:00 a.m. of the trustee sale day, which ever occurs first, to cancel (Cal. Civ. Code § 
1695.4);  

¶ Do not make any untrue or misleading statements regarding value, proceeds, contract 
terms, seller's rights, or obligations;  

¶ Do not induce equity seller to execute or accept any executed instrument of conveyance;  
¶ Do not record any instrument of conveyance signed by the seller;  
¶ Do not transfer or encumber or purport to transfer or encumber any interest in such 

property to any third party;  
¶ Do not pay equity seller any consideration;  
¶ Return any documents signed by equity seller within 10 days following receipt of notice 

of cancellation, without any conditions.  (Cal. Civ. Code § 1695.6.)  

Q 9. What are the legal rights of an equity seller in the event these laws are violated? 

A   An equity seller has been provided a multitude of legal rights under these laws in addition to 

the traditional legal rights of a party to a contract.  If the equity purchaser violates any 
requirements in Question 8 or takes unconscionable advantage of the owner in foreclosure, the 
seller may file a court action for recovery of all damages, injunction, other equitable relief, or a 
combination of these remedies (Cal. Civ. Code § 1695.7).  Furthermore, fraud or deceit upon 
the equity seller may result in criminal penalties up to $10,000 ($25,000 beginning on January 1, 
2004) or one year in jail (Cal. Civ. Code § 1695.8). 
 

Q 10. What are the damages that an equity seller can recover? 

A   In an action for damages for the above violation, the equity seller can recover: 

¶ Actual damages;  
¶ Attorney's fees and costs; and  
¶ Mandatory exemplary damages in an amount not less than three times the seller's actual 

damages or a civil penalty of up to $2500 if no exemplary damages are awarded.  (Cal. 
Civ. Code § 1695.7.)   

Q 11.  Is the equity seller provided other legal rights under the Code? 

A   Yes. In addition to the right of cancellation after signing any contract with the equity 

purchaser, for five full business days or up to 8:00 a.m. of the trustee sale day, the seller has 
the following legal rights: 

¶ Rescission of any transaction found to be unconscionable within two years of 
recordation of the conveyance (Cal. Civ. Code § 1695.14);  

¶ Court protection from seller's waiver of any provision of these laws as being void (Cal. 
Civ. Code § 1695.10); and  

¶ A declaration by the legislature that any contract provision which attempts or purports to 
limit the liability of the equity purchaser from damages resulting from the statement or 
conduct of his/her representative is void (Cal. Civ. Code § 1695.16).  
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Q 12.  Who is a "representative" of the equity purchaser? 

A   Under the Code, a representative is a person who in any manner solicits, induces, or causes 

any property owner in foreclosure to transfer title to the equity purchaser (Cal. Civ. Code § 
1695.15(b)). 
 

Q 13.  How far-reaching is the definition of a "representative"? 

A   A representative of an equity purchaser is also a person who solicits any member of the 

property owner's family or household to induce or cause the equity seller to transfer title to an 
equity purchaser. Thus, solicitation of a member of the equity seller's family, or even of mere 
household members, presumably regardless of blood relationship, is prohibited.  (Cal. Civ. Code 
§ 1695.15(b).) 

 
Q 14.  What does the Code require of a representative of the equity purchaser? 

A   A representative of the equity purchaser must: 

1. Provide written proof to the equity seller that the representative has: 
o a valid, current California Real Estate Sales License (broker or salesperson); and  
o a bond from an admitted surety insurer in an amount equal to twice the fair 

market value of the property. 
2. Provide a written statement, under penalty of perjury, that the agent:  

o has the above license;  
o has the above bond; and  
o has complied with the above by providing written proof to the equity seller.  

The written statement under penalty of perjury shall be provided to both the equity seller and 
equity purchaser prior to transfer of any interest in the subject real property. 
Should these requirements not be fulfilled, the equity seller may choose to render the purchase 
contract void. Even if the seller cancels, the equity purchaser is liable for all damages caused by 
the failure to comply with these requirements. 
 
(Cal. Civ. Code § 1695.17.) 
 

Q 15.  Are such bonds by an admitted surety insurer available in California? 

A   Such bonds are not currently available. 

 

 
Q 16.  Why was this apparently impossible bonding requirement placed on licensees? 

A   The answer to this is somewhat unclear. The bonding requirement may have found roots in 

a section of the Code concerning the liability of equity purchasers. Under this section, an equity 
purchaser is liable for all damages resulting from any statement or act committed by his/her 
representative. Even though the equity purchaser may not always directly control every act of 
the representative, the law as written places indirect legal responsibility for such conduct on the 
purchaser of a residence in foreclosure -- a form of strict liability. The equity purchaser is also 
liable for his/her/their representative's conduct in any manner connected with the acquisition, 
receipt of any consideration from or on behalf of the equity seller, or the performance or non 
performance of any act prohibited or required by the Code. 
As the legislative history indicates, because some equity purchasers turned to thinly-veiled 
corporations and independent contractors whom they controlled to circumvent the 1979 law, the 
legislature in 1990 imposed these requirements on all buyer's representatives. 
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V.  Exemptions from the Home Equity Sales Contract Law 
 

Q 17.  Do these laws ever allow a buyer to purchase a residence in foreclosure without 

placing impossible restrictions on the buyer's representative? 

A   Yes, when a buyer acquires title in the manner as follows: 

¶ For the purpose of using the property as a personal residence;  
¶ By a deed in lieu of foreclosure of any voluntary lien or encumbrance of record;  
¶ By a deed from a trustee acting under the power of sale contained in a deed of trust or 

mortgage at a foreclosure sale;  
¶ At any sale of property authorized by statute (such as a tax sale);  
¶ By order or judgment of any court (such as probate or family law court); or  
¶ From a spouse, blood relative, or blood relative of a spouse.    

(Cal. Civ. Code § 1695.1(a).) 
 
The Code has specifically excluded these buyers from the definition of an equity purchaser. 
Stated otherwise, these types of buyers are "non-equity" purchasers. 
 

Q 18.  Could you provide examples of these exceptions? 

A   For example, an equity purchaser is normally not a purchaser at a trustee sale, a foreclosing 

holder of a trust deed or mortgage (beneficiary) who receives a deed in lieu of foreclosure, a 
transferee at a sale authorized by statute such as under a probate proceeding, or a transferee 
under a court-ordered sale such as in a marital dissolution proceeding. 
In addition, persons who acquire title from their spouse, a blood relative, or a blood relative of 
their spouse are not equity purchasers under the Code. The exemption that applies to more 
situations than any other is that a person acquiring title to a residence in foreclosure for the 
purpose of making it a personal residence is not an equity purchaser. 
 

Q 19.  What is the impact upon a real estate licensee when s/he represents an exempt 

person? 

A   A real estate licensee representing any of the above "non-equity" purchasers is exempted 

from the requirements of a surety bond and is also not subject to the liabilities imposed on an 
agent of an equity purchaser. 
 

Q 20.  Is a real estate licensee subject to the surety bond and other liabilities imposed by 

the Code when representing only the equity seller? 

A   No. The Code does not impose these restrictions upon a representative of the equity seller 

only. 
 
VI.  Agency Selection and Safeguards 

 
Q 21.  As a listing agent without an exempt buyer, what agency should I select? 

A   The safest practice is to represent the seller exclusively. This agency relationship must be 

maintained unless a buyer of a residence in foreclosure fits clearly within one of the exemptions 
noted in Questions 17 and 18. 

 
Q 22.  My buyer claims to be purchasing for purpose of using the property as a personal 

residence. However, I don't feel comfortable about that statement. What should I do? 

A  Normally a licensee is not responsible for the hidden undisclosed true intent of a buyer. 

However, be aware of possible red flags that may arise. For example, the conduct and actions 
of the buyer may raise questions about his/her veracity when the loan application indicates non-
occupier status or title vesting in another person. 
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Q 23.  What is the bottom line for licensees? 

A The real estate licensee must be fully aware of the special requirements and risks imposed 

when representing an equity purchaser of a residence in foreclosure. Unless the buyer is clearly 
within the noted exceptions and is therefore a "non-equity" purchaser, licensees cannot 
represent any other residential purchaser and still legally comply with bonding requirements 
because the bonds do not exist. Liabilities of an equity purchaser are specific, exceedingly 
broad, and potentially very costly. The same thing applies to real estate licensees acting as 
agents in a transaction. 
Licensees should take care to handle home equity sales contracts in a manner that fully 
complies with California law, such as by acting as the agent of the equity seller only. 
 
Another possible solution is for the purchaser to bring the property out of foreclosure by paying 
current the loan and then purchasing the property.  Clearly this solution is not totally risk free. 

 
Q 24.  Does C.A.R. have the applicable forms as required by this law? 

A  Yes.  A package of three forms are available for purchase through www.rebs.com or through 

WinFORMS®:  the Notice of Default Purchase Agreement (C.A.R. Form NODPA), the Home 
Equity Explanation and Agency Agreement (C.A.R. Form HEAA), and the  Notice of 
Cancellation of the Notice of Default Purchase Agreement (C.A.R. Form HENC).   This tri-partite 
package of forms is for use only when an owner-occupant of residential property, against which 
a Notice of Default has been recorded, is selling the property to an investor purchaser.  The 
HEAA describes the law regarding this particular type of transaction, the consequences for 
violating the law, and the withdrawal of the buyerôs agent from the transaction.  The NODPA is 
the actual purchase agreement printed in the statutorily required format.  The HENC is the form 
the seller uses if the seller desires to rescind the sale within the statutory period.  
 

Q 25.  Where may I get more information on the subject? 

A  This memorandum is just one of the many legal publications and services offered by C.A.R. 

to its members. For a complete listing of C.A.R.'s legal products and services, please visit 
C.A.R. Online at www.car.org . 
Readers who require specific advice should consult an attorney. C.A.R. members requiring legal 

assistance may contact C.A.R.'s Member Legal Hotline at 213.739.8282.  C.A.R. members who 

are broker-owners, office managers, or Designated REALTORS®  may contact the Member 

Legal Hotline at 213.739.8350 to receive expedited service. The access times are Monday 

through Friday, 9:00 A.M. to 6:00 P.M.  Members may also fax or e-mail inquiries to the Member 

Legal Hotline at 213.480.7724 or legal_hotline@car.org.  Written correspondence should be 

addressed to: 
 

California Association of REALTORS® 

Member Legal Services 

525 S. Virgil Avenue 

Los Angeles, California 90020 

 

The information contained herein is believed accurate as of September 16, 2005. It is intended to provide general answers to 

general questions and is not intended as a substitute for individual legal advice. Advice in specific situations may differ depending 

upon a wide variety of factors. Therefore, readers with specific legal questions should seek the advice of an attorney.  

 

find this article at: 

Home > Legal > 2005 Q&As > Home Equity Sales Contracts  
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Introductio n 
Soliciting prospective clients is essential for all real estate professionals.  Since institutional third 
parties and loan guarantee agencies, such as the Department of Veteransô affairs (VA) and the 
Department of Housing and Urban Development (HUD), implement guidelines for approving 
short sales, licensees have identified a new potential client base ï homeowners with financial 
difficulties and negative equity in their homes.  While it is lawful to solicit these potential 
customers, licensees should take care to avoid making false and misleading claims in their 
advertisements. 
 

Q 1.  What is the source of the prohibition against false and misleading advertising? 

 

A  Real estate licensees have both a legal and ethical obligation to be truthful when advertising 

property or services.  Legally, licensees may be held liable for fraud, intentional 
misrepresentation, or negligent misrepresentation if they make material false statements or 
material omissions in any medium of advertising.  In addition, licensees may face discipline from 
the Department of Real Estate.  Furthermore, licensees who place listings in a Multiple Listing 
Service in expectation of compensation are responsible for the truth of all representations in 
such listings of which the licensees had knowledge or reasonable should have had knowledge 
to anyone injured by their falseness or inaccuracy. 
 
Similarly, REALTORS ® have an ethical duty to avoid false advertising.  For example, Article 12 
of the NAR Realtor® Code of Ethics states ñREALTORSÈ shall be careful at all times to 
present a true picture in their advertising and representations to the publicéò  Additionally, most 
MLS rules incorporate the provisions of Article 12, so MLS-only participants are also bound by 
its provisions. 
 

Q 2.  What penalties does a real estate licensee face from the Department of Real Estate if 

he/she engages in false or misleading advertising? 
 

A  According to the Business and Professions Code, a violator is subject to an injunction and/or 

penalties as high as $2,500 per violation.  A licensee ma alo face suspension or revocation of 
his/her license. 
 

Q 3.  Does the DRE have any guidelines or descriptions of what is prohibited false or 

misleading advertising? 
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A  Not exactly, but the Department has published a few general principles: 

¶ Avoid any advertising in which the advertisement can be interpreted a number of 
different ways.  In other words, if a licensee is not willing to stand behind or live with all 
possible interpretations, he/she shouldnot use the ad. 

¶ Avoid ñhalf truthsò or inflated claims.  Courts have consistently held that half truths are 
equivalent to lies, and licensees should be prepared to defend in court any claim made 
in their advertising. 

¶ Licensees should set forth clearly any limitations intended to be imposed on offers made 
in their advertising.  For example, if a licensee advertises a $500 rebate to the seller for 
listing with the licensee, but intends to pay the foull $500 only if the licensee also 
represents the buyer in the transaction, this limitation must be specified in the 
advertisement. 

 

Q 4.  Has the DRE provided any specific examples, such as case studies, of false or misleading 

advertising? 
 

A  Yes.  For example, in one edition of the DRE bulletin, the Department described a case 

where a brokerage company advertised that it sold $500,000 worth of property, when in fact the 
value of the property had only been $250,000.  The reason the firm had arrived at the figure of 
$500,000 was that it had employed both the listing and selling agents in the transaction and 
claimed that it was standard practice to count both the listing and selling ends of the transaction.  
The Department held this to be a false and misleading advertisement because, while it may be 
common practice for both the listing and selling agents to count the sale toward their volume, 
that would be true only if those agents were separate companies. 
 

Q 5.  Specific to short sale solicitations, what sort of statements should I avoid making? 

 

A  Perhaps the foremost concern with solicitation of short sale sellers is to refrain from making 

promises concerning the outcome of your short sale marketing and lender negotiation efforts. 
 

Q 6.  When targeting distressed sellers, can I safely advertise that I can sell their home with no 

out-of-pocket expenses? 
 

A  Making such claims in an advertisement without qualification is probably overboard and 

therefore misleading.  Occasionally distressed sellers are asked by lenders to share in the 
expenses of a short sale.  Also, many lenders are unwilling to discharge the homeownerôs full 
debt.  For example, the VA frequently requests borrowers to sign a promissory note for some 
portion of the loan shortage before approving a short sale.  In addition, many homeowners 
cannot successfully complete a short sale without the cooperation of junior leinholders.  These 
creditors are free to impose their own conditions upon a seller seeking a short sale.  They may 
ask the seller for full or partial payment of the obligation, or require the seller to sign a 
promissory note. 
 

Q 7.  Many clients prefer a short sale as an alternative to foreclosure because they want to 

preserve their good credit.  In my ad, is it safe to claim that a short sale will not damage my 
clientôs credit? 
 

A  Once again, such claims without some qualifying language are potentially misleading and 

perhaps even false.  While many lenders do not report short sales to credit reporting agencies, 
they are not prevented from doing so.  In fact, although the VA has no formal requirement, it 
encourages loan servicers to report VA compromised sales to credit reporting agencies. 
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Q 8.  How then can I safely advertise the potential benefits of a short sale? 
 

A  Because short sales can present an extremely beneficial alternative to foreclosure for some 

homeowners, it makes great marketing sense to highlight this fact.  Prudent licensees should 
ensure that their ads present the true pictureðthat these are potential benefits available to 
many but not all homeowners. 
 
Before making short sales advertising claims, licensees should check out the facts.  
REALTORS® may contact regional Fannie Mae and Freddie Mac offices as well as local FHA 
and VA field offices to determine short sale eligibility criteria and possible seller costs 
associated with short sale programs.  REALTORS® may also refer to the following websites for 
additional information: 

¶ Federal National Mortgage Association (FNMA- Fannie Mae) 

¶ Federal Home Loan Mortgage Corporation (FHLMC- Freddie Mac) 

¶ Department of Veterans Affairs (VA) 

¶ Department of Housing and Urban Development (FHA loans) 
 

Q 9.  Where can I obtain additional information? 

 

A  Be sure to review the legal memorandum, Home Equity Sales Contracts, if you represent 

an investor in a short sale payoff situation where the lender has filed a notice of default.  Special 
rules apply and a special purchase agreement must be used. 
 
For a complete listing of product and services, including all legal memoranda, available from 
C.A.R. visit C.A.R. Online.  Readers who require specific advice should review their facts with 
an attorney.  C.A.R. members may speak with an attorney, free of charge, by contacting 
C.A.R.ôs Member Legal Hotline by calling 213.739.8350, Monday through Friday, from 9:00 A.M. 
until 6:00 P.M., or through our website at C.A.R. Legal Hotline. 
 
General correspondence can be addressed to legal_hotline@car.org or: 
 
California Association of REALTORS® 
Member Legal Services 
525 South Virgil Avenue 
Los Angeles, CA  90020 
 
The information contained herein is believed accurate as of February 2, 2005.  It is intended to provide general answers to general 
questions and is not intended as a substitute for individual legal advice.  Advice in specific situations may differ depending upon a 
wide variety of factors.  Therefore, readers with specific legal questions should seek the advice of an attorney. 

 
find this article at: 
Home > Legal > 2005 Q&As > Short Sale Advertising 
 
Terms and Conditions of Use | Privacy Policy | Permission to Reprint Content | Site Map 
Copyright© 2006 California Association of REALTORS® 
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Short Pay Listing Addendum 

 
 
ñThe Standard Forms Advisory Committee has approved an interim forms release for a new form titled the 
óShort Pay Listing Addendumô (SPL).  This form advises the seller that the property cannot be sold unless 
the seller either brings in cash to close or gets the agreement of existing lien holders to lower the balance 
of the amount the seller owes.  The seller is advised that other options exist to selling the property and 
that there may be legal, tax, and credit consequences if the property is sold.  It is intended to be used at 
the time the REALTOR takes the listing.ò 
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Mortgage Workouts, Now Tax-Free for Many Homeowners; Claim 
Relief on Newly-Revised IRS Form 

IR-2008-17, Feb. 12, 2008 

WASHINGTON ð Homeowners whose mortgage debt was partly or entirely forgiven during 
2007 may be able to claim special tax relief by filling out newly-revised Form 982 and attaching 
it to their 2007 federal income tax return, according to the Internal Revenue Service.  

Normally, debt forgiveness results in taxable income. But under the Mortgage Forgiveness Debt 
Relief Act of 2007, enacted Dec. 20, taxpayers may exclude debt forgiven on their principal 
residence if the balance of their loan was less than $2 million. The limit is $1 million for a 
married person filing a separate return. Details are on Form 982 and its instructions, available 
now on IRS.gov. 

ñThe new law contains important provisions for struggling homeowners,ò said Acting IRS 
Commissioner Linda Stiff. ñWe urge people with mortgage problems to take full advantage of 
the valuable tax relief available.ò 

The late-December enactment means that reporting procedures for this law change were not 
incorporated into tax-preparation software or IRS forms. For that reason, people using tax 
software should check with their provider for updates that include the revised Form 982. 
Similarly, the IRS is now updating its systems and expects to begin accepting electronically-filed 
returns that include Form 982 by March 3. The paper Form 982 is now being accepted, but the 
IRS reminds affected taxpayers to consider filing electronically, which greatly reduces errors 
and speeds refunds. 

The new law applies to debt forgiven in 2007, 2008 or 2009. Debt reduced through mortgage 
restructuring, as well as mortgage debt forgiven in connection with a foreclosure, may qualify for 
this relief. In most cases, eligible homeowners only need to fill out a few lines on Form 982 
(specifically, lines 1e, 2 and 10b). 

The debt must have been used to buy, build or substantially improve the taxpayer's principal 
residence and must have been secured by that residence. Debt used to refinance qualifying 
debt is also eligible for the exclusion, but only up to the amount of the old mortgage principal, 
just before the refinancing.  

Debt forgiven on second homes, rental property, business property, credit cards or car loans 
does not qualify for the new tax-relief provision. In some cases, however, other kinds of tax 
relief, based on insolvency, for example, may be available. See Form 982 for details. 

Borrowers whose debt is reduced or eliminated receive a year-end statement (Form 1099-C) 
from their lender. For debt cancelled in 2007, the lender was required to provide this form to the 
borrower by Jan. 31, 2008. By law, this form must show the amount of debt forgiven and the fair 
market value of any property given up through foreclosure. 
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The IRS urges borrowers to check the Form 1099-C carefully. Notify the lender immediately if 
any of the information shown is incorrect. Borrowers should pay particular attention to the 
amount of debt forgiven (Box 2) and the value listed for their home (Box 7). 

Related Items: 

¶ Form 982, Reduction of Tax Attributes Due to Discharge of Indebtedness 
¶ 1099-C 

http://www.irs.gov/pub/irs-pdf/f982.pdf
http://www.irs.gov/pub/irs-pdf/f1099c.pdf
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IRS FORM 982 (Reduction of Tax Attributes Due to Discharge of Indebtedness) 
Page 1 of 4 

 


